
Hope, optimism, well-wishes and the family’s blessings. Despite all the best 
intentions that accompany a new marriage, the rate of divorce and the number 
of second, or third, marriages in our society force us to face the reality that 
many marriages may not last a lifetime. Although no happily engaged couple 
wishes this to be the case, there are many “what if” scenarios that make it 
prudent to consider protecting both prenuptial and postnuptial assets.

A variety of tools are available to assist with wealth protection, whether the assets to be 
protected are those acquired by a spouse’s individual efforts, inheritance, gifts, family 
businesses or beneficial interests in trusts. Before choosing a particular path or entering 
into a prenuptial or postnuptial agreement, it’s important to consult with your financial 
advisor and family or estate planning attorney to determine which vehicle is best for 

your family’s needs.  

The Prenup as a Planning Tool  

For the couple planning marriage, the focus is often on the union itself and not the 
meshing of financial assets, rights and obligations. Far from being a disgraceful exit 
strategy, the prenuptial agreement can be a helpful planning tool for families. It is used 
with increasing frequency in a time where many couples are entering into marriage 
later in life, have children and other financial responsibilities from a previous marriage 
or have considerable assets that they want to safeguard. 

A prenuptial agreement is a contract between two individuals who intend to marry, 
which typically lays out their respective rights in the event of death or divorce. 
“Prenuptial agreements are particularly helpful in cases where one person has a much 
higher level of assets or income than the other, where one has the expectation or 
possibility of accumulating significant assets, either by gift or family inheri¬tance, or 
where one wants to segregate a particular asset, such as a family busi¬ness, from what 
would otherwise be considered marital property,” says Patricia Saint James, the chair of 
the family law department at the law firm of Looney & Grossman, LLP, in Boston.

Tying the knot: What do you and your children need to know about protecting wealth?
Legal information cited below was contributed by Patricia Saint James, 

chair of the family law department at Looney & Grossman, LLP.
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Prenuptial agreements are recognized and accepted in most states; 27 have enacted the 
Uniform Premarital Agree¬ment Act (UPAA). In the states that have not adopted the 
UPAA, prenuptial agreements are permitted and governed by statutory and case law. 
According to Saint James, the UPAA allows marrying couples to contract with respect 
to a number of areas including, but not limited to: the rights and obligations of each 
person in any of the property of the other, the disposition of property upon separation 
or marital dissolution, the modification or elimination of spousal support, the making of 
a will or trust and various other matters, provided the agreement is not in violation of 
public policy or any statute imposing a criminal penalty.  For example, a child’s right to 
support cannot be affected in a prenuptial agreement, because public policy prevents 
parents from bargaining away the rights of their children.

In order to be enforceable under the UPAA, a prenuptial agreement must have been 
entered into voluntarily and must not have been “unconscionable” at the time of 
signing. The issue of whether an agreement is “unconscionable” is decided by the court 
as a matter of law. Some state statutes are even more stringent than the UPAA with 
regard to the validity and enforceability of prenuptial agreements.  In Massachusetts, for 
example, the courts have established a “fair disclosure rule” under which each person 
must fully and accurately disclose to the other his or her financial situation prior to 
executing a prenuptial agreement. In practice, this has meant putting everything on 
the table—assets, income and liabilities.  Disclosure of income, cash and investment 
accounts, retirement assets, real estate holdings, trust information, and any expected 
amounts and sources of inheritances, may make some people uncomfortable about 
entering into such an agreement. 

“One person may be the beneficiary of trusts established by his or her family, have 
an interest in a family business or real estate holdings, or have an expectation of a 
substantial inheritance under a will,” says Saint James. “In that case, it would require 
disclosing the nature and magnitude of those interests, which could result in resistance 
from parents or grandparents, many of whom would prefer not to have the details of 
their estate disclosed to their future son-in-law or daughter-in-law.  In many instances, 
they haven’t disclosed such information to their own children. The tension between full 
disclosure and asset protection under a prenuptial agreement must be resolved prior to 
executing it.”     

In determining whether an agreement is fair and reasonable at the time of execution, 
the courts will look to whether the individuals are fully aware of the rights to which they 
would have been entitled under state law without such an agreement. In other words, 
they must sufficiently understand their marital rights and how they are altering them by 
entering into the agreement.

Certain states, such as Colorado and New York, impose standards for validity or 
enforceability of a prenuptial agreement both at the time of its execution and at the 
time of a divorce. This so-called “second-look” approach ensures that a judge would 
have the authority to deviate from the terms of an agreement where, for example, one 
spouse is stripped of all indicia of marriage. “That kind of agreement goes beyond being 
merely one-sided,” says Saint James.  

Because the standards for the validity and enforceability of prenuptial agreements vary 
so widely from state to state, it’s critical to consult with a financial advisor and an 
attorney familiar with the particular state law that governs the agreement.  

A “fair disclosure rule” requires each 

person to fully and accurately disclose to 

the other his or her financial situation, 

which may make the couple and their 

family members uncomfortable about 

entering into a prenuptial agreement. 
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“It’s also important to understand the interplay between a prenuptial agreement and a 
testamentary instrument in defining what the surviving spouse is entitled to in the event 
of death,” says Paulina Mejia, Atlantic Trust managing director and wealth strategist. 

You’re Married. Do You Still Need an Agreement?

Another trend in the area of wealth protection is the use of postnuptial agreements. 
These contracts typically define people’s rights and obligations in case of divorce or 
death.  

The American Law Institute defines a postnuptial or marital agreement as an “agreement 
between spouses who plan to continue their marriage, which alters or confirms the 
legal rights and obligations that would otherwise arise under the law governing marital 
dissolution.” 

Several states, such as Alabama, Louisiana, New York and Texas, have enacted statutes 
that permit the enforcement of marital agreements.  Other states, such as Illinois and 
Massachusetts, have not enacted such statutes but have found, through case law, that 
such agreements should be enforced, if applicable criteria are met. Many states have 
not addressed the issue at all. 

A postnuptial or marital agreement stands on different footing from a prenuptial 
agreement. As Saint James points out, “In the stage of life where a prenuptial 
agreement is applicable, each person is free to reject unsatisfactory terms of the 
contract by choosing not to marry. Once the couple is married, however, new concerns 
arise.” The person initiating the agreement may be doing so having already decided to 
divorce, but he or she may misrepresent an intention to stay in the marriage in order 
to induce the other spouse to sign the agreement. The fear of divorce may compel 
one spouse to agree to the postnuptial agreement in an attempt to save the marriage, 
thus giving the other a bargaining advantage. As a result of such concerns, a number 
of states, Connecticut, New Jersey and Utah among them, require a stricter scrutiny of 
marital agreements to ensure that both people knowingly entered into the agreement 
without fraud or coercion.  Some states go so far as to require that each person be 
represented by independent counsel.  In many states, it is the spouse seeking to enforce 
the postnuptial agreement who has the burden of proving its enforceability. 
 
A marital agreement can be a useful tool if one person receives a large bequest, gift or 
inheritance from their family of origin during the marriage and wants to segregate that 
property from the marital estate in the event of divorce or death. “Each party should 
carefully consider what they are exchanging or giving up as part of the agreement,” 
notes Mejia. “In the case of postnuptials, because the parties are already married, 
even more delicate negotiation may be required.” In states that allow postnuptial 
agreements as not contrary to public policy, a postnuptial agreement, similar to 
a prenuptial agreement, does not have to provide for an equal division of assets or 
income. It is for the court to determine whether the postnuptial agreement meets the 
state requirements for validity and enforceability of the contract.  

The Impact of Trusts on Wealth Protection

Trusts afford clients broad flexibility in the structuring and management of their assets, 
help reduce administrative costs and delays at death and can produce substantial estate 
and gift tax savings. Both the donor and the beneficiaries should be aware that courts 

Whose Property Is It?
A key issue in protecting wealth 

during marriage is determining 

whether a particular type of property 

will be considered part of a marital 

estate upon divorce, and thus subject 

to division. “The defining of marital 

property is complex and varies from 

state to state,” notes Christine Lucero, 

CFP®, Atlantic Trust vice president 

and wealth strategist.

In “community property” states, 

each spouse shares joint ownership 
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during the marriage, regardless of 

how title is held. In contrast, according 

to Patricia Saint James, chair of the 

family law department at Looney & 

Grossman, LLP, each spouse gener-

ally retains separate ownership of 

property acquired before the marriage. 

Even within that seemingly “bright-
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of property rights before marriage.”
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may consider trust assets as marital property subject to division at the time of a divorce, 
depending on the way a trust is structured and the applicable law of the state governing 
the trust.    

Consider the following example: A mother creates an irrevocable trust for the benefit of 
her child, which provides that distributions to the child may be made at the discretion 
of an independent trustee. Before and during the child’s marriage, she has received 
distributions from the trust. Upon a divorce, will the trust assets be considered “marital 
property” and taken into consideration in the division of property between the child 
and her husband?

The answer will vary depending upon several factors, including the state where the 
couple resides, the terms of the trust agreement and the history of trust distributions. 
The trust assets themselves will remain in trust and continue to be subject to the terms 
of distribution that the mother set forth in the trust agreement. A decree of divorce 
will not force a dissolution or invasion of an irrevocable trust or a division of the assets 
while they remain subject to the trust terms. However, if the distributions that the child 
was receiving are deemed by a court to have been a part of the financial fabric of the 
marriage (for instance, if trust distributions were used to buy the family home or pay for 
children’s education), the trust may be included as a part of the marital estate and taken 
into account in the division of other, non-trust, assets.  Alternatively, future distributions 
may be subject to division between the spouses.  For example, if the trust agreement 
provides that the trust assets are to be distributed outright to the child upon attaining 
a certain age, a court may determine that the future distribution, when received, is 
subject to a division between the child and her ex-husband.

“Whether and to what extent trust assets may be taken into account in dividing 
property during a divorce may depend not only on the laws of the state in which the 
couple resides, but also on other factors such as the terms and distribution patterns of 
the trust itself,” says Rebecca Milliman, Atlantic Trust senior vice president and wealth 
strategist. “In general, a trust that provides broad discretion in an independent trustee, 
and where distributions have not been used to support the family, may be less likely to 
be included as marital property than a trust has been used for the family’s support and 
maintenance.”

Properly structured and implemented, trusts can be an important and useful means for 
protecting wealth throughout generations of a family. It’s important for parents and 
grandparents to consider not only estate tax planning rules, but also family property 
rules when creating trusts for the benefit of their descendants.  Milliman notes, “Always 
seek guidance from an experienced professional regarding how best to ensure that your 
wishes are not disrupted by a divorce.”
 
“Planning for a marriage to break up is not the point of either prenuptial or post¬nuptial 
agreements,” says Saint James. “But for affluent families, it’s important to remember 
that wealth protection is complex—and a valid concern—for every stage of the family 
life cycle.”
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Atlantic Trust Private Wealth Management includes Atlantic Trust Company, a division of Invesco 
National Trust Company (a limited-purpose national trust company), and Stein Roe Investment 
Counsel, Inc. (a registered investment adviser), both of which are wholly-owned subsidiaries 
of Atlantic Trust Group, Inc. This document is intended for educational purposes only and the 
material presented should not be construed as an offer or recommendation to buy or sell any 
security. Concepts expressed are current as of the date of this material only and may change 
without notice. Such concepts are the opinions of our investment professionals, many of whom 
are Chartered Financial Analysts® (CFA®). The CFA® designation is globally recognized and 
attests to a charterholder’s success in a rigorous and comprehensive study program in the field 
of investment management and research analysis. Certified Financial Planner Board of Standards 
Inc. owns the certification marks CFP® and CERTIFIED FINANCIAL PLANNER™ in the U.S.

There is no guarantee that these views will come to pass. Past performance does not guarantee 
future comparable results. To ensure compliance with requirements imposed by the IRS, we 
inform you that any U.S. federal tax advice contained in this communication (including any 
attachments) is not intended or written to be used, and cannot be used, for the purpose 
of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or 
recommending to another party any transaction or matter addressed herein. Atlantic Trust 
does not provide legal advice, and the information contained herein should only be used 
in consultation with your legal, accounting and tax advisers. To the extent that information 
contained herein is derived from third-party sources, although we believe the sources to be 
reliable, we cannot guarantee their accuracy.

Investment Products Offered are Not FDIC-Insured, May Lose Value and are Not Bank Guaranteed. 
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